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BUSINESS ACQUISITION

A LITIGATOR’S PRIMER ON
BUSINESS ACQUISITION
AGREEMENTS
In a recent conversation, I asked another
attorney why he wanted to shift his practice
focus from litigation to transactional work.  He
responded he was tired of the constant arguing
involved in the litigation arena.  Being a litigation-to-corporate convert myself, my response
was that transactional work involves just as
much argument – the arguments simply come
with a pretense of civility.
Perhaps this response overstated the issue;
unlike litigation, corporate practice is not a
zero-sum game, and the common goal for all
parties – closing the transaction – is one that
should benefit all parties involved.  Yet, transactional attorneys spend substantial time, and their clients likewise
spend substantial legal fees, on the
negotiation of various provisions in
contracts when the sole purpose of
these provisions is to provide protection in the event that things fall
apart and the contract parties find
themselves in dispute.   But, when
things go south and the handoff
occurs from transactional to litigation, how
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much does the average litigator know about the
specifics of the contract provisions that were so
heavily negotiated?  Does the defense litigator
understand the importance and value of a low
deductible indemnity cap and basket – or does
he or she even know where in the contract to
look for one?  When the transactional attorney
has shrewdly negotiated a 10b-5 representation
out of an agreement, does the defense lawyer know how to use that as a mitigation to a
fraud or misrepresentation claim asserted by a
hard-charging plaintiff’s counsel?   Just as the
transactional attorney must sharpen the arrows
of contractual provisions, the defense litigator
must know how and when to fire them.
While there are a myriad of contract types,
this article focuses on purchase/acquisition
agreements – i.e., agreements relating to the
purchase and sale of businesses.  It begins with a
brief overview of the nature of business acquisition deals and the most common types of acquisition agreements, with a focus upon liability
and potential litigation/exposure issues.   This
is followed with a “roadmap” illustrating what
a typical acquisition agreement looks like and
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the provisions attorneys routinely include in
these agreements.  The remainder of the article
focuses on specific provisions that the author,
in his transactional practice, repeatedly encounters as a hot point for negotiation, with an analysis of how these provisions might be employed
in the event of lawsuit or other dispute.  
Framework of a Transaction
While some variance exists, most transactions for the purchase and sale of businesses
have a shared framework.  The client approaches
the attorney with the general terms of the agreement (with varying degrees of detail).  These are
usually “big picture” concepts: what is being
sold/purchased, the purchase price, and other
key deal points.  While not required, sometimes
these terms are set forth in a letter of intent or
memorandum of understanding, which may be
drafted by clients but, more often, is drafted by
counsel.
These letters of intent are often (and should
be) replete with disclaimers.  The concept is “we
are not in any way agreeing to enter into a contract, but if we do enter into a contract, these are
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what the terms of that contract might look like.”  
Note, however, that some courts have held that
the entry into a letter of intent creates a duty
to negotiate the contract in good faith.   See,
e.g., SIGA Techs., Inc. v. Pharmathene, Inc., 67
A.3d 330, 333-34 (De. 2012) (holding, inter alia,
“where parties agree to negotiate in good faith
in accordance with a term sheet, that obligation to negotiate in good faith is enforceable”).  
Therefore, clients should be wary of signing a
letter of intent if they have no intention of going
through with the transaction.
Once the essential deal terms are in place,
the next step is the negotiation of the contract
which, depending on the complexity of the
transaction, could take a substantial amount of
time over several exchanges of drafts.  (The most
common categories of contracts and deal structures are discussed in the following section.)  
Being the party who prepares the initial contract draft provides some degree of advantage,
and, in Kentucky, it is customary for the buyer
to prepare the initial draft.  Regardless of who
prepares the initial draft, the ensuing days and
weeks result in a game of tug-of-war in which
seller’s counsel tries to limit representations,
warranties, and other matters of exposure while
buyer’s counsel tries to expand those seller liabilities as much as possible.  
Most purchase contracts involving business
sales will include “schedules” and “exhibits”
appended to the purchase contract.  Schedules
generally involve facts relating to the business
being sold and, primarily, are the responsibility
of the seller.  For example, the contract might
provide that “the businesses assets as of the execution date are listed on Schedule X,” or “the
business and its assets have not been involved
in any lawsuits within the past five years except
as listed on Schedule Y.”  Exhibits, on the other
hand, allow parties to agree upon the form of
various documents necessary to effectuate the
closing, which the parties will execute upon
closing or some other date.
It is also common for contracts for business
sales to contain provisions providing for due
diligence periods.  Once the contract is signed,
the contract provides the buyer with a defined
period of days or weeks during which it can conduct inspections to ensure that the business it is
purchasing is satisfactory.  Often, this includes
environmental inspections of the real property
on which the business is operated, review of the
business’s balance sheet and other financials, a
copy of any contracts or leases that the buyer
would be assuming in conjunction with the
purchase of the business, and other key business
matters.  If the buyer is obtaining financing for
some or all of the purchase price, this is also the
period in which the buyer confirms that there
will be no issues with obtaining such financing upon conditions satisfactory to the buyer.  
While the scope of permissible due diligence is
often a negotiated concept, the buyer generally
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has some way of cancelling the transaction if the
results of its due diligence are not satisfactory.  
After due diligence is completed, the final
step of the transaction is the closing.  During the
closing, all of the documents necessary to effectuate the transaction are finalized, executed, and
exchanged, and the buyer pays the seller the
purchase price.  Especially for complex transactions or ones involving significant purchase
prices, the parties often will retain a third-party
escrow agent to oversee document compilation and handling of the purchase price.  The
closing usually represents a line-in-the-sand
regarding liability: most contracts will dictate
that the seller generally remains liable for the
activities of the business until closing, while the
buyer assumes liability for business operations
following the closing.
The general framework of a business sale
is simple enough, yet it is fraught with risks.  
Various provisions of a contract may seem
well-meaning, yet their implications may have
drastic effects, opening up clients to a high
degree of exposure that could easily be avoided.  
While some provisions that seem particularly
significant are discussed below, it is this author’s
opinion that the negotiation of a purchase contract and the handling of same is best reserved for
attorneys who regularly handle such matters.
Distinctions Between Asset and Equity
Transactions
Without drifting into academics, the very
concept of a “business sale” raises the question,
“what is a business?”  If Joe’s Tire Shop is being
sold, is the business nothing more than the tire
inventory and business premises?  Is it the name
“Joe’s Tire Shop”?  If the business is being operated in a limited liability entity (hopefully it is),
is it the entity itself?
The two most common structures for the sale
of a business are asset sales and equity sales.  
Recognizing that the average litigator has no
need (or desire) to learn about the intricacies
of laws involving taxes, depreciation, and other
matters that come into play when determining
deal structure, discussion of the two will remain
at a high level.  Note, however, that (especially
for complex transactions) there is often great
value in the client obtaining the services of
a professional tax advisor regarding which
deal structure provides the most beneficial tax
opportunities.
The contract representing an asset sale is
most commonly called an Asset Purchase
Agreement.  With an asset sale, the seller is not
selling the operational entity of the business
(i.e., the limited liability company or the operation), but rather is selling the tangible and nontangible assets held by the business.  Tangible
assets may include equipment, physical inventory, and, if the seller owns the business premises, potentially the real property.   Intangible
assets include things such as the right to use the
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name of the business, contract rights, and, if the
seller leases the business premises from a third
party, tenant rights under the lease.  
On the other hand, an equity sale involves
selling the equity of the business – for example, the shares of stock in a corporation or
the membership interest of a limited liability
company.  In this scenario, the seller does not
convey the assets of the business – the selling
business entity owns the assets before the closing and it continues to own the assets after the
closing.  However, because the ownership of the
business entity changes, the buyer ends up owning the business assets through the purchase of
the business.  Equity transactions most often are
represented by Equity Purchase Agreements,
Stock Purchase Agreements, Membership
Interest Purchase Agreements, and similar variations of those names.
As a guideline, buyers often prefer asset deals
to equity deals.   The primary reason for this
relates to liability.  If “Joe’s Tire Shop, LLC” has
a potential lawsuit pending against it, then the
buyer of the equity in the company may very
well be walking into a lawsuit by becoming a
member of the company.  However, if the buyer
has set up his or her own limited liability entity
and purchased nothing more than the assets of
the business, then the buyer has less liability
exposure.  
In addition to liability concerns, there are
also tax implications of the deal structure.  For
example, a buyer of assets may have broader
opportunity to depreciate assets that it buys
through a new entity, versus if it simply acquires
the equity in the business that has already
depreciated those assets to a significant degree.  
Again, attorneys should encourage their clients
to retain an accountant to make sure they are
taking full advantage of available tax benefits.
Regardless of the deal structure, Asset
Purchase Agreements and Equity Purchase
Agreements have overlapping themes and concepts, as discussed in the following section.  
A Road Map to the Purchase Agreement
A litigator first opening a purchase contract
may find it to be a forty-page hodgepodge of
indecipherable legalese.  However, while each
contract is different, this author has found
that most purchase contracts have very similar
structures.  
The agreement generally begins with a preamble identifying the parties who
are subject to the contract.  The next
few paragraphs, referred to as “recitals,” provide a general overview of
the factual background of the transaction and what the contract intends
to accomplish.  The actual substance
of the contract then follows these
recitals.
Some purchase contracts will contain a “definitions” section at the beginning or
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end of the contract, while others will intersperse
definitions throughout the contract.  These definitions provide useful shorthand for concepts
or terms repeated throughout the agreement.  
For example, once “Operating Assets” – likely
a complex definition – has been defined, it is
far easier to simply refer to “Operating Assets”
throughout the agreement, as opposed to providing the same lengthy recitation every time
the concept arises.
The key business terms, such as the purchase
price, what is being sold, and what is not being
sold (often the same terms first stated in the
letter of intent) are usually stated early in the
contract.  The buyer and seller may agree to a
deposit to be paid by the buyer, which may be
retained by seller or returned to buyer depending on the occurrence of certain events.  If the
parties agreed to a due diligence period, the
terms of the due diligence period, such as what
the buyer is entitled to review and on what
grounds the buyer can cancel the contract, will
be stated as well.
After stating the essential deal terms, the next
critical sections are the representations and warranties sections.   In
these sections, the respective parties
to the contract make certain factual representations.   Both parties
often make representations regarding their authority to enter into the
contract, their legal entity status,
whether any broker is entitled to a
fee as a result of the transaction, etc.  
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The seller’s representations and warranties are
usually far broader than the buyer’s representations, however, and the seller makes various
representations regarding the business (e.g.,
that it has operated the business in compliance
with all laws, that it is unaware of any potential
claims relating to the business, that there are no
hazardous environmental conditions upon the
business premises, that it has good title to the
assets being sold, etc.).   As part of this, during
the due diligence phase, the buyer will request
that the seller provide broad information and
documentation establishing that the buyer’s
representations and warranties are accurate.
The parties likewise will each make certain
covenants, by which they will agree to take certain actions.  If a representation/warranty can
be characterized as a party saying, “This is what
has been done,” the covenant is where a party
says, “This is what I am going to do.”  Covenants
often are tied in with conditions or contingencies to the closing, whereby the parties state that
the closing will not occur until specific conditions have been satisfied, and if those events
are not satisfied, then the parties can walk away
from the transaction.  While many covenants
and conditions are obvious (i.e., the buyer’s
payment of the purchase price, the seller’s conveyance of the assets), it is common for these
conditions to be tied to the actions of third parties.  For example, if a buyer is buying a business
operated upon a leased premises, a common
contingency would require the landlord’s consent to the assignment of the lease before the
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buyer could assume the lease or operate the
business being purchased.  
Other important sections of the purchase
contract focus less on the business terms and
more on legal concepts.  As one might imagine,
this is an area of potential liability exposure.  
The parties will usually state what constitutes
a “default” or “breach” under the agreement
and the remedies an aggrieved party has in the
event a default occurs.  Discussed in more detail
below, a common remedy provision pertains to
the right to indemnification, perhaps the most
relevant concept in purchase contracts to litigators, as these terms only become a factor when
a dispute arises.  The parties might also include
a dispute resolution section, which may include
provisions relating to arbitration, mediation,
venue, governing law, and related matters.
Most purchase contracts will conclude with a
miscellaneous section “wrapping up” concepts
regarding the transaction and the contract
itself.  Much of this is boilerplate language that
is not heavily negotiated, but it still should be
reviewed on a deal-by-deal basis.  
Key Provisions Most Likely to Arise in Litigation
To paraphrase Tolstoy’s Anna Karenina,
all happy transactions are alike; each unhappy
transaction is unhappy in its own way.  Having
been on both the negotiation and litigation side
of business transactions, the author can attest
that parties to a business transaction can find a
myriad of grounds to dispute.  However, certain
parts of a business transaction are more likely
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to give rise to litigation, and litigators should be
aware of these items, as well as the steps transactional attorneys often take to foresee and
account for them.
Perhaps the most common dispute arising
from a business transaction relates to the quality
or quantity of the assets that the buyer receives,
with the buyer claiming that the assets do not
match what it expected to receive or that the
quality is not what it should be.  When drafting
a purchase contract, an attorney can significantly reduce the likelihood of these claims by
being very specific about what is being sold.  Do
not describe the assets as “all of the equipment
located at Joe’s Tire Shop”; rather, the assets
include “200 <<brand>> tires, a <<brand>> tire
changer,” etc.  Especially when representing a
seller, the more specific detail provided regarding the nature and types of assets, the better.
Regarding the condition of assets, both parties should be clear in describing the condition
of the assets being conveyed.  If a particular item
is not in functional condition, the seller is better
off disclosing that on the front end and risking
delay versus dealing with a lawsuit after-thefact.  When representing sellers, it is beneficial
to include strong “as-is” language where all warranties concerning the quality of the assets and
fitness for a particular purpose are disclaimed.  
Conversely, when representing buyers, it may
be beneficial to oppose this language or eliminate it outright and, instead, cause the seller to
make specific representations regarding quality and condition of the assets.  In any event,
a buyer should inspect the assets it is expecting
to receive prior to closing to confirm that they
match up with the buyer’s expectations.
Whether conditions to the closing have been
satisfied is another area where friction may
occur.  In a multi-store deal involving twenty
different leases, if nineteen landlords consent to
the assignment of the lease but one refuses, can
the buyer refuse to proceed with the transaction
altogether?  Do the parties carve that store out
of the transaction and proceed with closing with
respect to the other nineteen stores?  And, if yes,
how do the purchase price and other deal factors account for the fact that the buyer is getting
less than what the seller agreed to sell?  
Yet again, precision is the best protocol.  
An experienced transactional attorney should
review the agreement closely and consider all
of the ways things might “go bad” and account
for them in the agreement.   While it may be
impossible to forecast every scenario, the most
likely areas where issues could arise (which may
include a difficult landlord, the buyer’s inability
to obtain financing, and the discovery in the due
diligence period that the assets are in unacceptable condition) should be addressed specifically
within the purchase contract.
One set of provisions transactional attorneys
often heavily negotiate is the survival period for
representations and warranties.   In practice,
this may reduce the time for asserting certain
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claims arising from the purchase contract (versus the statute of limitations for a claim involving a breach of a written contract which, in
Kentucky, is either ten years (KRS 413.160) or
four years (KRS 355.2-725), depending on the
nature of the goods sold).  Generally speaking,
the seller will seek to limit the time period for
the buyer to assert a claim for an alleged breach
of a warranty or representation to as short of a
period as possible, while the buyer will want to
extend that period for as long as possible.  In
any event, buyer’s counsel should insist upon a
lengthier (preferably indefinite) survival period
for certain fundamental representations, such
as the seller’s title to the assets conveyed and the
legal right to convey those assets.  (Attorneys
representing buyers also commonly push for
lengthy survival periods for representations and
warranties relating to environmental claims, as
the exposure for a potentially responsible party
under federal and state environmental laws
tends to be particularly significant.)
Another key provision that transactional
attorneys often negotiate heavily is the indemnification language.   Sellers commonly insist
upon a “cap” to their exposure, pursuant to
which the maximum amount of damages the
buyer can obtain is a percentage of the total
deal price.  (For larger transactions, the author
commonly sees these caps in the 10% range.  For
smaller transactions, caps can vary significantly
and can reach as high as the entirety of the purchase price.)  Of course, buyers prefer as small
of a cap as possible or, even better, no cap at
all.  Likewise, buyers often seek to exclude fundamental representations from the cap.
Relatedly, sellers often insist on a “basket”
provision.  If a cap represents the ceiling, then
the basket represents the floor, essentially precluding the buyer’s indemnification claim until
its damages reach a certain threshold (usually in
the range of 0.5% to 1.0% of the purchase price
but, again, subject to negotiation).  The two most
common types of baskets are tipping baskets
(if the buyer is damaged in an amount greater
than the basket, the buyer can recover the entire
amount of its damages) and deductible baskets
(if the buyer is damaged in an amount greater
than the basket, it can only recover the amount
by which its damages exceed the basket).  
If a litigator is faced with a dispute involving
a purchase contract, he or she should look to the
provisions pertaining to survival of representations and warranties and indemnification early
on, as those provisions may provide grounds for
early disposition of a lawsuit via a dispositive
motion.  
Lastly, it is common for a buyer to request a
provision relating to fraud. Often called a 10b-5
representation, in reference to the provision
of the Securities Exchange Act from which the
concept arises, these clauses generally ensure a
seller is liable in full to the extent it has committed fraud or intentional misrepresentation.
In other words, neither limitations on survival
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of representations or warranties nor indemnification limitations will limit the seller’s liability
for such claims.  
Oftentimes, attorneys for sellers gloss over
these provisions and agree to them without
opposition, as the concept appears reasonable
on its face – a seller should be responsible for
its fraudulent actions, after all.  However, it is
this author’s opinion that these provisions pose
a high degree of risk to a seller; if inartfully
drafted, 10b-5 representations may allow an
aggrieved buyer to simply make a fraud claim at
the onset of litigation and, in doing so, override
the provisions that the attorneys otherwise have
so heavily negotiated.   If possible, the seller’s
attorney should avoid a 10b-5 seller representation entirely, but if one does exist, litigators
must be aware of the risk of a meritless fraud
claim circumventing liability limitations.
Conclusion
Classes could be – and, indeed, are – taught
on the intricacies of deal structuring, specific
provisions and pitfalls of purchase contracts,
and key areas of exposure in asset and equity
purchase transactions.  Given the current state
of legal practice and the increasing trend toward
specialization, it is uncommon for a litigator to
find himself deeply involved in the negotiation
of a purchase contract.
Still, it is likely that a litigator could find himself
or herself involved in litigation over whether certain representations were violated, what damages
are available and whether and how they might be
capped, and the survival period for various claims
arising under a purchase contract.  For this reason,
it behooves the litigator to become familiar with
how these transactions are structured, generally,
and the provisions negotiated with an eye toward
litigation, specifically.  When evaluating potential
exposure, there is a good chance that your colleagues on the transactional floor have already
taken significant steps to set forth the parameters
of the lawsuit that you find yourself litigating.
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